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To What Extent Can Municipalities
Regulate Natural Gas Operations?

By Robert H. Feller, Esq., Bond, Schoeneck & King, PLLC

Introduction

great deal of attention has been

devoted recently to the poten-

ial to exploit hard-to-extract
natural gas resources from a formation
known as the Marcellus Shale. With
the use of a technology known as hy-
draulic fracturing, it has become phys-
ically possible to reach this resource.
Exploiting it would likely have a major
impact on the economy and provide a
large domestic supply of energy. How-
ever, there are serious concerns re-
garding the environmental impacts of
hydraulic fracturing and its impact on
local government operations and land
use patterns.

The New York State Department of
Environmental Conservation is tak-
ing the lead on setting conditions for
hydraulic fracturing that will govern
industry operations. However, many
local governments are beginning to
consider to what extent they can assert
Jurisdiction as well.

In New York, oil and gas extrac-
tion is governed by Article 23 of the
Environmental Conservation Law, a
law which contains a provision that
addresses the interplay between local
and state regulatory jurisdiction — ECL
§23-0303(2). Up until recently, there
was little focus on it, but with the po-
tential for developing the Marcellus
Shale, it has become the center of at-
tention in the debate over local juris-
diction,

This article explores the likely in-
terpretation of this provision and its
impact.

Preemption

Preemption of local laws by state
law can occur in one of two separate
ways — conflict and field preemption.
Conflict preemption occurs when a lo-
cal law is in direct conflict with a state

requirement,’ It is not sufficient that
the two requirements address the same
area; they must be incompatible.?
Field preemption occurs when the
state Legislature has assumed sole re-
sponsibility for regulating in a particu-
lar field.? This intent can be expressly
stated or implied.* The principal source

of preemption of local regulation of

gas drilling derives from explicit field
preemption. In specific instances, it is
also possible that preemption could oc-
cur as a result of an actual conflict in a
state and local requirement. In the vast
majority of these instances, the local
requirement would likely be invalid
under the field preemption as well.

The ECL states:

The provisions of this arti-
cle (Art 23) shall supersede all
local laws or ordinances relat-
ing to the regulation of the oil,
gas and solution mining indus-
tries; but shall not supersede
local government jurisdiction
over local roads or the rights
of local government under the
real property tax law. ECL 23-
0303(2) (the Preemption Pro-
vision).

Which Local Requirements are

Likely to Survive?

The supersession relates only to lo-
cal laws and ordinances. Therefore,
other state laws that relate to gas drill-
ing are not preempted.’ Since the New
York State Uniform Fire Prevention
and Building Code (the Uniform Code)
is a state requirement, it would clear-
ly continue to apply. A similar result
could be expected for local floodplain
development permits required for the
implementation of the flood insurance
program.

The interpretation of the phrase “re-
lated to the regulation ...” has been ad-

dressed frequently in decisions related
to the scope of the preemption under
the Mine Land Reclamation Law.
These decisions are highly instructive
for our purposes as the preemption
language in the MLRL insofar as it
relates to regulation of extractive min-
ing activities is almost identical to the
preemption provision.®

In relation to mining activities, be-
fore the 1991 statutory amendments,
the MLRL statute read, “... this title
shall supersede all other state and lo-
cal laws relating to the exiractive min-
ing industry.” (ECL §23-2703(2)). The
preemption provision reads, © ...the
provisions of this article shall super-
sede all local laws or ordinances re-
lating to the regulation of the oil. gas
and solution mining industries.” (ECL
§23-0303(2)).

Therefore, it is obvious that the rel-
evant language, though not identical,
is very similar. This author does not
perceive any sound basis for finding
the scope of the preemption language
in the MRLR to be any less restrictive.
Hence, any type of local requirement
not preempted by the MLRL provision
should similarly be valid in the context
of natural gas operations. However, as
a cautionary note, there is virtually no
case law interpreting the preemption
provision.”

There are two principles established
by the relevant MLRL case law. First,
preemption only extends to require-
ments that regulate the industry, as op-
posed to those that regulate land use
generally or regulate other legitimate
targets of the police power. Second,
preemption does not defeat local re-
quirements whose impact is only inci-
dental to the industry.

In the context of the MLRL, the
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courts have consistently drawn a dis-
tinction between the regulation of land
use on the one hand and regulation of
particular commercial and industrial
operations on the other® This same
distinction has been” made in many
other contexts as well.” Therefore,
where state law effects a field preemp-
tion of local laws regulating particular
commercial or industrial endeavors,
the courts have repeatedly held that
the zoning power may still be exer-
cised." They have articulated the prin-
ciple that separate levels of regulatory
oversight can consistently co-exist."
Only where there is a clear legislative
intent to preempt the use of the zoning
power will the courts disallow zoning
requirements. 2
Use of Zoning Power:
Establishing Zones with Permitted
and Prohibited Uses

Zoning authority permits local gov-
ernments to establish zones and to es-
tablish uses that are permitted and pro-
hibited within each of those zones."
Even though it has been argued that
the designation of a use as a prohibited
one town-wide constituted improper
exclusionary zoning, the courts have
thus far not extended this concept to
commercial and industrial uses." It
has also been held that a municipality
does not have an obligation to permit
the exploitation of any natural re-
source within its borders if not doing
S0 is a reasonable exercise of police
powers to prevent damage to the rights
of others and to promote the interests
of the community.” Therefore, under
the right circumstances, a municipality
could use zoning to make gas drilling a
prohibited use in all zones.'®

However, a municipality cannot put
restrictions on a permitted use or de-
fine a permitted use in such a way as to
constitute impermissible regulation in
a preempted field. Thus, a zoning law
that made mining above the water table
a permitted use and mining below the
water table a prohibited use was found

invalid.'” In the context of gas drilling,
an analogous situation would occur if
a zoning law established vertical drill-
ing as a permitted use in a particular
zone but prohibited horizontal drilling
in that same zone.
Use of the Zoning Power:
Special Use Permits

A special use permit is a vehicle for
zoning authorities to ensure that per-
mitted uses are implemented in a way
that protects public health, safety and
welfare. The courts have upheld local
special use permit requirements for
mining operations as long as the crite-
ria for granting the permit principally
relate to the regulation of land use and
do not impact mining in any but an in-
cidental way.'®

However, it is important to note that
courts have uniformly held that the in-
clusion of a use in a zoning law as a
special permit use is tantamount to a
legislative finding that the permitted
use is in harmony with a community’s
general zoning plan and will not ad-
versely affect the neighborhood." Des-
ignation as a special permit use results
in a strong presumption in favor of that
use. As a result, an applicant’s burden
to demonstrate entitlement to a special
use permit is relatively light.?' Ifan ap-
plicant demonstrates compliance with
the standards in the local law for issu-
ing special use permits, the board is
obligated to issue the permit.”?

Nonetheless, where a use is permit-
ted by special permit, it is not “as of
right,” and there is no entitlement to
the permit.*® There have been situa-
tions where municipalities concluded
that the criteria for issuing special use
permits have not been met and denied
the permit on that basis. Such a denial
of a special use permit has been held
to not constitute a regulation of the in-
dustry.** Therefore, if permitting crite-
ria are valid and the failure to meet the
criteria is adequately supported on the
record, a denial will not fail because of
field preemption.

Although existing case law sup-
ports the position that municipalities

can establish a special use permit re-
quirement for gas drilling operations,
they should do so only in zones where
such operations are generally compat-
ible with desired land use patterns.
Where gas drilling is subject to a
special use permit, the expectation is
that it will be granted, with or without
conditions. Given the presumptions
discussed above, only where specific
sites in these zones present atypical
problems, it is likely that the munici-
pality will have an adequate basis to
deny the permit.”

In summary, municipalities must be
careful to ensure that the criteria for is-
suing special use permits are related to
land use concerns and that they do not
address matters that would constitute
regulation of the industry. Where the
approval criteria are appropriate, the
special use permit will be found valid
on its face.”

Conditions Imposed on Permits and
Other Entitlements

As discussed above, local laws and
ordinances that were found to regulate
the extractive mining industry or to im-
pact it in more than an incidental way
were held preempted.”” Conversely,
local laws that don’t regulate the min-
ing industry or impact it in more than
an incidental way were held to be valid
on their face.”® Whenever a local law
is facially valid, any permit conditions
will be subject to a further analysis to
determine whether the law is valid as
applied.

As stated earlier, even though per-
mit conditions are not “local laws or
ordinances,” those whose authority
derives from local laws or ordinance
will be subject to the same preemption
test.”” That test similarly would exam-
ine whether the permit condition regu-
lates the gas drilling industry or im-
pacts it in more than an incidental way.
Where the condition does not meet this
second test, a court will find the condi-
tion to be an invalid application of the
permitting scheme.™
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For example, a scheme involving
a special use permit might require a
finding that the use is generally com-
patible with the surrounding neighbor-
hood. Such a permit standard is likely
to be found valid on its face. However,
if the land use board imposes a condi-
tion that sets the hours of operation of
a gas drilling operation in order to find
compatibility, that condition would be
found preempted as applied, as it con-
stitutes regulation of the industry.’!

In the context of mining, conditions
that relate to the periods of use of the
access roads, outdoor noise, emission
of dust and other factors incidental to
comfort, peace, enjoyment, health or
safety of the surrounding area would
be valid applications of the permit-
ting authority if they are justified by
the record.* However, a condition that
prohibits blasting or restricts mining to
mechanical means is an invalid appli-
cation of the zoning law as it regulates
the techniques of mining.”* A condi-
tion that establishes hours of operation
also was held invalid as an attempt to
regulate the mining industry.**

If a ZBA concludes that a condition
it needs to impose in order to make the
findings necessary to grant a variance
is likely to be preempted, it would be
advised to state that it does not believe
it has the authority to impose the nec-
essary condition and deny the variance
instead. Alternatively, it can grant the
variance with the explicit finding that
its condition is essential to making the
necessary findings and that, if a court
of competent jurisdiction finds that it
lacks the authority, it can no longer
make the findings and instead denies
the variance.

Use of Other Police Powers

Municipalities may regulate pursu-
ant to police powers other than zoning.
Local laws of general applicability
that exercise these powers, which are
aimed at legitimate coucerns of local
government, will not be preempted if
their enforcement only incidentally

infringes on a preempted field.”* Some
such local laws have been contested in
the context of mining operations. In
Seaboard, the court upheld the Tree
Preservation and Land Clearing Law,
finding that it was a response to indis-
criminate and unregulated cutting of
trees that had caused problems with
erosion, loss of top soil, sedimentation
and a diminution in the production of
oxygen, cover for wildlife and wind
and noise insulation. It held that the
law was a reasonable response to these
problems and that any impact on min-
ing operations was incidental %

In Patterson Materials, three local
laws exercising non-zoning authority
of the town of Pawling were at issue.
These laws regulated the harvesting
of timber and construction on steep
slopes, in wetlands and in other sen-
sitive environmental areas. The court
found that they were laws of general
applicability with incidental impact on
mining. It thus held that they were fa-
cially valid.*’

The issue has also come up in the
context of fields other than mining
where local regulation of those fields is
preempted by state law. A city of Roch-
ester law prohibited patronizing estab-
lishments selling liquor after 2 a.m. In
a challenge to the law, the court held
that this prohibition conflicted with the
comprehensive scheme established by
the ABC Law and was preempted. But
the court noted that other types of local
regulation that had only an incidental
impact would be valid. This included
laws that required smoke alarms, for-
bade the dumping of refuse and pro-
hibited disorderliness.*

In another case, the question raised
was whether a local historic preserva-
tion law could require a gas company
to relocate a meter. In the tariff ap-
proved by the Public Service Commis-
sion, the gas company was granted au-
thority to determine the location of its
meters. The court held that, although
there was implied field preemption, the
local law did not constitute regulation
of the industry and its impact on the

industry was only “incidental.” Thus,
the local law was not preempted and
could be applied.®
Conclusion

There is little case law interpreting
ECL §23-0303(2). This key provision
is likely to be at the center of the up-
coming controversy concerning local
Jurisdiction over natural gas extraction
operations. A similar provision in the
MLRL is likely to provide significant
guidance on the extent of that jurisdic-
tion.
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